
 

 

Nobel House 

17, Smith Square 

London SW1P 3JR 

 

Telephone: 08459 335577  

Email: David.Nelson@defra.gsi.gov.uk  

Web: www.defra.gov.uk 

 

Dear Ms Smagadi 

 

Re: Communication to the Aarhus Convention Compliance Committee concerning 
compliance by the United Kingdom with provisions of the Convention in connection 
with the proposed displacement of central Edinburgh traffic (Ref. ACCC/C/2010/53). 

 

Thank you for your letter of 29 March 2011, inviting us to comment on the complaints 
outlined in communication ACCC/C/2010/53.  
 
We note that the Compliance Committee had decided to suspend any further 
consideration of the Communication until further information was provided on the progress 
of the complaint by the Scottish Public Services Ombudsman (SPSO).  The complaint to 
the SPSO covered the issues relating to public participation and access to information 
which are the subject matter of the complaint to the committee, namely the allegations that 
the communicants were denied meaningful participation in the development of the Traffic 
Regulation Orders (TROs) and that the City of Edinburgh Council (CEC) failed to gather 
and share appropriate environmental data. The communicants informed the committee of 
the SPSO’s findings on 29 June 2011. As the committee is aware, the SPSO having 
considered submissions from the Moray Feu Traffic subcommittee (MFT) and the Council 
did not uphold any complaints.   
 

The City of Edinburgh Council (CEC) submitted extensive information to the SPSO which 
is also relevant to the current communication. I attach a copy of the information provided 
by CEC to the SPSO on 4 October 2010 (annex 1).  The accompanying background 
documents can also be sent on a CD Rom on request. The most relevant enclosures are 
included as annexes to this letter.   

 

In addition, I set out some general comments on the points raised by the communicant. 
However, we reserve the right to provide a further and fuller response once the committee 
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has considered the SPSO’s findings and following any further clarification from the 
communicant on the detail of the complaint. 

 

Public participation in proposals adopted as an Act of Parliament 

 

The proposal for the tram and the traffic rerouting was approved by an Act of Parliament. It 
was therefore subject to full parliamentary scrutiny and there were opportunities for public 
participation in this process.  The Statement of Case for the Traffic Regulation Orders 
(annex 2) describes these opportunities in paragraphs 3.4 – 3.7.  In particular, the 
committee will note that a full Scottish Transport Appraisal Guidance (STAG) report was 
undertaken at the Parliamentary Approvals stage and that the parliamentary process 
promoted further design refinements in response to various objections received at that 
time (specifically, two bill amendments were published and were in turn subject to an 
objection period). Information for Objectors to Private Bills is available on the Scottish 
Parliament website at: 
http://www.scottish.parliament.uk/business/bills/billguidance/ifotpb.htm. 
  
In February 2008, the Scottish Government amended “The Local Authorities Traffic Orders 
(Procedure) (Scotland) Regulations, 1999” (SSI 2008/03), referred to hereafter as “the 
1999 Regulations”. These Regulations set out the procedure to be followed by Local 
Authorities before they make a Traffic Regulation Order (TRO) like those brought in by 
CEC in order to allow the Edinburgh Tram Network ("ETN") to operate within sections of 
the public road network. This amendment was intended to speed up the application of the 
regulations to projects which have already been subject to full Parliamentary scrutiny (and 
therefore also subject to  full public participation as set out above) and approved under an 
Act of Parliament by providing for discretionary, rather than mandatory, hearings of 
objections.   The TRO proposals fell in to this category of projects. 
 

Although the Local Authority did not, in the exercise of their discretion, ultimately decide to 
hold a hearing of objections in relation to the Traffic Regulation Orders, the committee will 
see that it had undertaken extensive informal consultation during the preparation of those 
Orders.  The absence of a public hearing does not signify a lack of opportunities to 
participate in the decision-making process, since the bulk of consultation, both informal 
and formal, precedes any hearing, if one is held.    The steps taken to consult members of 
the public are detailed in the  Statement of Case for the Traffic Regulation Orders (annex 
2) which provides an overview of the development of the tram project and how it met the 
relevant statutory requirements with respect to public participation (see Section 6 in 
particular).  The thorough public consultation carried out for the tram TROs is also outlined 
in the response to the SPSO (annex 1). 

 

In addition, the letter from tie ltd (the Council-owned company charged with delivery of the 
tram project)  dated 24 October 2008 (annex 3) refers to the public exhibitions of the draft 
TRO drawings, which were held in September 2008 and notes that the purpose of the 
meetings was “to give the public the opportunity to view and comment upon the emerging 
TRO proposals …” and gives the assurance that “comments arising from this process 
would be considered and, as far as possible, would be incorporated in the finalisation of 
the design”.   

 

 

http://www.scottish.parliament.uk/business/bills/billguidance/ifotpb.htm


An example of how residents concerns were taken into account can also be seen in the 
modification of the TROs following concerns about increases in traffic on Shandwick place. 
When temporary restrictions were introduced on Shandwick Place to facilitate utility 
diversion works, residents raised concerns through their Ward Members about the impact 
on the Moray Feu route. Their concern was that the temporary increase in traffic caused 
by the works on Shandwick Place was an indication of what they could expect under the 
permanent scheme.  Officials were asked to investigate potential mitigation measures and 
a number of options were considered and tested in the traffic model. The outcome was a 
proposal to introduce a one-way alternative route for eastbound traffic via Hope Street and 
Charlotte Square. This was reported to the Transport, Infrastructure and Environment 
(TIE) Committee, a CEC committee charged with dealing with transport-related matters, on 
5 May 2009, (annex 4).  The recommendation was approved, and the measure was 
incorporated in the draft TRO.  The draft Orders were modified in a number of other 
respects as a result of comments received during the above-mentioned exhibitions. 

 

The committee will note that the SPSO did not uphold the complaint that residents of the 
area were excluded from meaningful participation in the decision-making process 
(paragraphs 27 - 29 of the findings). The Ombudsman concluded specifically that residents 
made representations on the bills in question and were heard as to their concerns.  The 
SPSO also concluded that residents have and will continue to have the opportunity to 
make representations on the development of Traffic Regulation Orders. 

 

The SPSO also took note of the workshops with local interest groups which have taken 
place since the submission of the MFT’s communication (more details below under recent 
developments). 

 

Availability of environmental data 

 

As noted above, the scheme was subject to a full STAG appraisal which was considered 
by Parliament in reaching its decision to promote the scheme. 

 

More generally, the Council have a statutory duty to monitor air quality and to assess and 
develop actions to improve air quality. This is described in greater detail in a report to the 
Tram Sub-Committee on 28 February 2011 (annex 7).   The Council collect and calibrate 
air quality data in compliance with UK national guidelines, namely with Defra Local Air 
Quality Management Technical Guidance (09). This data and calibration is validated by an 
independent laboratory.  The data is published annually – as required of all Scottish Local 
Authorities – once it has been scrutinised and formally ratified by the Scottish Government 
and the Scottish Environment Protection Agency (SEPA).  As noted in paragraph 2.6 of 
the report, additional air quality monitoring has been undertaken in the Moray Feu (Great 
Stuart Street) since July 2009. The MFT requested the “raw” data and this was provided; 
they were advised that as it was “raw” data, and therefore had not been calibrated, no 
conclusions could be drawn from it at that stage. 

 

The MFT have correctly pointed out that their area is outside of the current City Centre Air 
Quality Management Area (AQMA). This is because the recorded levels of NO2 do not 
warrant the inclusion of the Moray Feu area in the AQMA. 

 



The committee will note that the SPSO did not uphold the complaint that the Council did 
not carry out a proper and comprehensive environmental impact study regarding noise, air 
pollution, safety and continual vehicle passage through the predominantly residential area 
as a proposed permanent situation (paragraphs 34-36 of findings).  He found that the 
Council carried out the necessary prior traffic modelling studies to establish that the Area 
Road Corridor could cope safely with the increased traffic flow as a temporary expedient 
following the closure of the Road.   

 

Access to Justice 

 

The communication also claims that the communicants had no access to justice to 
challenge the decisions on the tram TROs.  The communicants had the opportunity to 
participate in the decision-making process through the public consultation described 
above. The TROs were advertised on 22 February 2010 and any person wishing to object, 
including the communicants, had until 20 March 2010 to object, in accordance with 
Regulation 7 of SI 1999/614. All objections were considered in the Edinburgh Tram - 
Traffic Regulation Order Report to the Transport, Infrastructure and Environment (TIE) 
Committee dated 21 September 2010 (see Recent developments, below). Following 
consideration of this Report at the TIE Committee on 23 November 2010, the TROs were 
made. 

  

In accordance with Regulation 17 and Part III of Schedule 1 of SI 1999/614, the Notices of 
making the TROs were published in the Scotsman on 7 December 2010. This Notice 
included the statement that any person wishing to question the validity of the Order may, 
within 6 weeks from the making of the order, apply to the Court of Session for this 
purpose. This statutory right of appeal was therefore also open to the communicants if 
they felt there were grounds to question the validity of the TROs. 

  

Finally, the communicants had the option to petition for judicial review of the decision of 
the Council to make the TROs if they thought there was a basis to do so. 

 

Recent developments  

 

Since the MFT submitted their communication to the ACCC, there have been a number of 
further exchanges of correspondence between the communicants, CEC and tie ltd.  There 
have also been a number of related reports prepared by Council officials and presented to 
Members of the Council, the TIE Committee or the Tram Sub-Committee.  

 

TIE Committee meeting of 23 November 2010 

 

The TIE Committee considered two reports at its meeting on 23 November 2010: 
Edinburgh Tram – Traffic Regulation Orders (annex 5) and Edinburgh Tram – Traffic 
Regulation Order: TRO1 Review (annex 6).  These reports set out actions to address 
objections to the tram TROs. In agreeing the actions relating to public participation and 
environmental data, detailed below, Members also called for an additional investigation. 

 

 

 



1. Relating to public participation 

A number of local workshops with interested groups commenced on 27 January 2011, in 
order “to engage with the local communities to investigate and consider potential mitigation 
measures in relation to the required Shandwick Place restriction”.  These were facilitated 
and administered by the CEC, and run by the MFT.  It has been agreed that a total of three 
workshops should be held in order to review the concerns held by the MFT.  

 

2. Relating to environmental data 

At the same meeting of the TIE Committee the MFT claimed that data presented to the 
committee was “flawed” and that officials had “significantly underestimated” levels of 
pollutants. To address these claims, Members instructed officials to prepare another report 
on the following matters: 

(i) technical data supplied by the objectors; 
(ii) monitoring of NO2/pollutants on building facades and at basement level, and; 
(iii) medical information on any increase in respiratory complaint. 

 

Extraordinary Tram Sub-Committee meeting of 28 February 2011 

 

As requested by the TIE Committee, Council officials undertook the necessary 
investigation into the three matters above, including consulting experts in the field, and 
prepared the requested report.  This was considered at a specially convened meeting of 
the Tram Sub-Committee on 28 February 2011.  The Sub-Committee also heard evidence 
from the expert witnesses as well as representations from the MFT in order to better 
understand the issues.   

 

The committee report, witness statements and minutes of this meeting are attached as 
annexes 7 - 10. 

 

Although expert witnesses at the meeting showed that the MFT’s data was misleading, the 
Sub-Committee instructed officials to extend exceptionally the air quality monitoring in the 
area to include monitoring at basement level in order to address the MFT’s genuine 
concerns.   

 

Following this, monitoring in basements and on building facades began at a number 
of additional locations in Great Stuart Street in June 2011.  From the additional monitoring, 
the Council will determine 'annualised' estimated mean values in the first quarter of 2012, 
by which time the applicable bias adjustment factor and background concentration 
value for the full 2011 calendar year will have been derived. This will enable further 
environmental information on this subject requested by the Sub-Committee to be made 
available to the public. 

 

I hope the information provided in this letter provides useful clarification to the Compliance 
Committee. However, should you require any further information, please do not hesitate to 
contact me. 

 

 

David Nelson 

Head of EU Core Team 
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